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Constitution of India

Fountain-head of all laws

It is quite unfortunate that most of us are not aware of the various laws

which affect us in our day to day life and our rights which we can enforce

in case of breach thereof. It is only because of our ignorance of our rights

and the safeguards provided in law that we are taken for a ride by various

babus and functionaries of the government. We have a sort of fear

psychosis in our mind when we are exposed to a ‘difficult’ situation - a

simple situation but made difficult by our perception and style of thinking.

Many of us nurse a fear from our early days and get panicked on seeing a

policeman even though we are innocent. Such a feeling of scare and worry

is genesis of the environment we have been brought up in. We feel afraid

of going to police station or even approaching a police officer even in

times of grave need and even when the situation so demands lest they

implicate us in some false case or beat up us and put us behind bars.

To live and exist in society, we have to interact with various government

departments and agencies. But our mindset is such that we rely on getting

our work done through ‘touts’ to avoid ‘problems’ - when there are none.

We do not gather courage to directly contact the officer, apprise him of

our facts and problems and get a just and speedy recourse to our problem.

On the other hand, we succumb to the dictates of middlemen, waste away

our hard earned money and still the work is far from complete. All this

we do, though unwillingly, only because we are not aware of our rights.

It is for the purpose of better governance and regulating the conduct of

the public and various state functionaries that various laws are made by

the Parliament, though after going through a well laid procedure. Once a

law is made, it can not be changed except by way of an amendment. All

the officers of the government, who appear to us as demi-gods at time,

derive their power from the law under which their office is created or

governed and they are bound to act strictly in accordance with the

parameters laid down within the particular law/Act. If they exceed their

powers or deviate from the procedure laid down, they can be taken to task

by anyone of us by way of various safeguards under the law.

All these laws derive their power and authority from the Constitution

which is the most important and powerful document of post-independence
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India. The whole country, its people, government, various authorities and

functionaries etc. are governed by it. No law can be made and no rule,

order or direction can be passed which is contrary to any of the provisions

of the Constitution. If any such law is made, the same is liable to be

struck down by the courts. Such is the power of the Constitution.

Constitution is the source of power and authority of the government. It is

a fundamental legal document according to which the government

functions. The government is rather under an obligation to function in

accordance with the laws written in the Constitution. These laws are called

the basic laws of the land. The Constitution lays down precisely what the

powers of a particular organ of the gov-ernment are, what things it can or

cannot do. The idea is to minimize confusion and conflict in the working

of the various organs of the government. It is an instrument of controlling

the abuse of power by the government. Its importance in democratic

government is very important. It places limits on the activity of the

government as well as the citizens. A democratic government is the one

in which citizens partici-pate in the functioning of the government, directly

or indirectly. It is a government in which the government’s powers are

limited and clearly spelt out and under which the citizen’s rights are given

clearly. The Constitution is the basic  law   which defines and delimits the

main organs of the government and their jurisdiction. It also defines the

basic rights of the citizens and guarantees the protection of the same. The

Constitution, thus, is superior to all other laws of the country and no law

can be enacted which is not in conformity with the Constitution.

The Constitution of India was prepared by the Constituent Assembly

having members belonging to different communities and regions of India.

These included illustrious personalities like Dr.Rajendra Prasad,

Pt.Jawahar Lal Nehru, Dr.B.R.Ambedkar, Sardar Vallabh Bhai Patel,

Maulana Abul Kalam Azad, Dr.Shyama Prasad Mukherji, Sardar Baldev

Singh, Mrs.Sarojini Naidu, etc. The Constituent Assembly elected

Dr.Rajendra Prasad as its Chairman. Dr.B.R.Ambedkar was appointed as

the Chairman of the drafting committee. The Constitution was passed by

the Constituent Assembly on 26th November 1949 but was enforced on

25th January 1950. Since then we celebrate 26th January every year as

our Republic Day as India became a republic with effect from this day.

The Constitution of India, which is the second largest Constitution in the

world, is a comprehensive document containing 395 articles and several

schedules. It has preserved the democratic values to which we had attached

the highest importance in our struggle for freedom.
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Under our Constitution, the government performs its activities by dividing

them into three categories. These three categories or types of functions or

activities are given to three organs of the government. These organs are

the Legislature, the Executive  and the Judiciary. Each organ looks after

one kind of work.

1. The Legislature

The primary function of a government  is to maintain law and order. For

this, there must be laws. Now laws cannot be made by anyone. It is the

function of a government to make laws. The purpose of a law is to introduce

certain amount of order in people’s activities. The laws enable human

beings to know what they can do and what they cannot and also what will

happen if they behave in a particular manner. Legislation or making laws

is one of the most important functions of the government. By virtue of the

laws, the people know what to expect of each other and also from the

government. Citizens have to obey the laws and if they do not obey them,

they could be punished. Making of laws is, therefore, a very important

activity. In a democratic country like India, laws can be made only by an

institution which has proper authority and even this body has to follow a

certain procedure in making laws. The branch or organ of the government

which passes laws is called the Legislature. It comprises of the Lok Sabha

and the Rajya Sabha.

2. The Executive

After laws are passed, there must be some arrangement to ensure that

they are obeyed. The organ of the government which implements or

administers the laws is called the Executive because it executes laws which

are made by the legislature. The President, the Vice President, the Prime

Minister with his Council of Ministers and the Bureaucracy, are parts of

the Executive.

3. The Judiciary

But making laws and administering them is not the end of the story. Laws

can give rise to disputes. There is a possibility that the laws may not be

really obeyed. This can happen in two ways. The one is that the citizens

might not sometimes obey the laws. But it is also possible that the

government, particularly its executive branch, also does not obey a law

which is passed by the legislature or may take an action contrary to certain

law thereby unnecessarily harassing the citizens. In such cases, there has

to be some organization which would look into the matter and decide if

the law has been broken by the government or by the citizen and what
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punishment ought to be given to the offender. The organ of the government

which does this very important function is called the Judiciary. The

judiciary has to handle three kinds of disputes :

(a) Disputes among citizens

(b) a dispute between a citizen and government

(c) a dispute between the central and state governments or between state

governments inter-se

Single Unified Judicial system

We in India have two levels of legislature i.e. the legislature at the center,

which is called Parliament (Sansad); and the legislature in a State, which

is called the State Legislature (Vidhan Mandal). These are independent

of each other.

Similarly, we have two sets of executives i.e. the central Council of

Ministers and the state Council of Ministers. They, too, have their

independent areas of working.

But unlike the legislature and the executive, there is one single unified

judicial system for the entire country. The judicial institutions in our

country go up like a pyramid. At the lowest level, there are courts in the

districts, there is High Court at the state level and on top of the pyramid,

there is one single Supreme Court for the entire country. The Supreme

Court has the power to supervise and control the entire judicial system in

India.  Under Article 141, the law declared by the Supreme Court is binding

on all courts in India.

The important provisions in the Constitution of India which are relevant

in relation to the criminal law are Articles  20, 21, 22, 32, 39-A, 72,  105,

134, 136, 141, 161, 194, 226, 227, 350,  361, 368

As per the mandate of Article 20(1), no one can be punished under the

criminal law unless he violates some law which is in force at the time

when he commits the act or omission in question. For example, even if

some action or inaction of a person ‘A’ has caused injury to a person say

‘B’, then A can not be punished if he has not violated any law by his

action/inaction. Therefore, to punish A, there must be some law which

provides that if A acts or fails to act in a particular manner, then his action/

inaction would be deemed to constitute an offence. As an illustration,

there is a law that if a person sell obscene objects to a young person, then

he commits an offence punishable with upto 3 years imprisonment. This
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law is provided in  Section 293 of the Indian Penal Code. Suppose, on the

day when ‘A’ sold the obscene object to a young person, there was no

such law. However, after a few days, such a law is made. Then, ‘A’ can

not be punished because what he did was not prohibited by law when he

did it.

‘Offence’ means an act or omission punishable by law.

I would have loved to discuss here the various provisions of the

Constitution, particularly those having a direct bearing on the lives of all

of us and affecting our rights, but that is a vast subject in itself and in

doing so, I would run the risk of deviating from the subject matter of this

book. Suffice it to say that besides other things, the Constitution guarantees

certain rights to all the citizens (in certain cases, even to the non-citizens)

popularly called the Fundamental Rights. Any violation of these rights by

any govt. functionary can be remedied by invoking the jurisdiction of the

High Court under Article 226 or by invoking the jurisdiction of the

Supreme Court under Article 32 of the Constitution.
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2

Set-up and Functioning of Courts
(Including Qualifications, Eligibility & Promotion of Judges)

Before I start explaining about different courts, one must know that the

courts can only interpret the law, they can not make the law. The function

of making the law is with the Parliament or State Legislature. The judge

can not go beyond the law even if he thinks that in the circumstances of

the case, different view/decision should be given. Howsoever harsh the

consequences may be, which may not be to his own taste or to society’s

taste, he has to give the decision according to what the law says and on

the basis of evidence, if any. The law passed by the Parliament and/or the

Legislature of a State represent the will of the people and therefore the

same can not be ignored.

However, any law passed by the Parliament or any State Legislature has

to be fair and reasonable, as implicit in Article 21 of the Constitution of

India. If a law is unreasonable, it can be struck down by the Supreme

Court and the High Courts as unconstitutional.

Even if a matter is being adjudicated by a court, the Legislature can pass

a law ( but satisfying the test of reasonableness) on the very same subject.

Suppose, the Parliament makes a law that henceforth all persons convicted

of the offence of rape would be given death penalty. In such a case, the

judges are bound to give death punishment to persons who are ultimately

held guilty of rape and they have no discretion to award lesser punishment

even if they are of the view that lesser punishment should be awarded.

Supreme Court

Chapter IV ( articles 124-147) of the Constitution of India deals with the

judiciary of the Union of India. All these articles basically deals with the

Supreme Court. Every judge of Supreme Court is appointed by the

President of India and can be removed from his office only by an order of

the President which can be passed only after an impeachment motion

against the judge on ground of misbehaviour or incapacity is  passed by a

majority of not less than 2/3rd members of each House of the Parliament

and each House urges the President to remove the said judge. In practice,

the procedure to remove a Supreme Court judge is very tedious and rarely

a judge is removed from his office. There is only one instance, when

impeachment motion was brought against Justice V. Ramaswamy (Judge
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of Supreme Court) in the Parliament but the same could not find support

of the majority and the hence the resolution to remove him fell.

The qualifications for becoming a judge of Supreme Court, as prescribed

in Article 124 of the Constitution of India, are that he must be a citizen of

India, and

(a) he must have been a judge of High Court for at least 5 years, or

(b) he must have been an advocate of the High Court for at least 10

years, or

(c) he must be, in the opinion of the President, a distinguished jurist.

The seat of the Supreme Court is in Delhi. However, with the approval of

the President, the Chief Justice of India may appoint other places also for

sitting of the Supreme Court. The Article 141 states that the law declared

by the Supreme Court is binding on all the courts in India. Under Article

143, the President can consult the Supreme Court on any question of

public importance. The number of judges in the Supreme Court is fixed,

which at present is 25. The seniormost judge of the Supreme Court is

designated as Chief Justice of India. The age of retirement for a Supreme

Court Judge is 65 years. After the retirement, no judge of the Supreme

Court can practice in any Court or before any Authority in India. The

basic salary of a Supreme Court judge at present is Rs.30,000 per month

and that of the Chief Justice of India is Rs.33,000 per month. The service

conditions of the judges of the Supreme Court, providing for their salaries,

other perks and facilities, are governed by ‘The  Supreme Court Judges

(Salaries and Conditions of Service) Act 1958’.

High Court

Chapter V (articles 214-232) deals with the High Courts in the States.

Every High Court consists of a Chief Justice and such number of other

Judges as may be deemed necessary to appoint by the President from

time to time. The Chief Justice of a High Court is generally the seniormost

judge of the High Court. Every judge of High Court is appointed by the

President of India, after consultation with the Chief Justice of India, the

Governor and the Chief Justice of the concerned High Court and can be

removed from his office only by an order of the President which can be

passed only after an impeachment motion against the judge on ground of

misbehaviour or incapacity is  passed by a majority of not less than 2/3rd

members of each House of Parliament and each House urges the President

to remove the said judge. In practice, the procedure to remove a judge is
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very tedious and rarely a judge is removed from his office. Now, as per

the procedure evolved by the Supreme Court, in case of a reasonable

charge against a sitting judge of High Court, a committee comprising

three Supreme Court judges is appointed by the Chief Justice of India to

enquire into the allegations against the particular judge. This Committee

make enquiries and make appropriate recommendations to the Chief

Justice of India. Based on this report, either the judge concerned is absolved

of the charges or is deprived of the judicial work or his name is

recommended to the Govt. for impeachment. The age of retirement for a

High Court Judge is 62 years. After the retirement, no judge of the High

Court is allowed to practice in the same High Court ( i.e. the High Courts

in which he has functioned as a Judge) or any other Authority or

subordinate courts in India. However, he may practice in the Supreme

Court and the other High Courts in which he has not served as a Judge.

The basic salary of a High Court judge at present is Rs. 26,000 per month

and that of the Chief Justice of High Court is Rs.30,000 per month. The

service conditions of the judges of the High Court, providing for their

salaries, other perks and facilities, are governed by ‘The High Court Judges

(Salaries and Conditions of Service) Act 1954’.

The qualifications for becoming a judge of High Court, as prescribed in

Article 217 of the Constitution of India, are that he must be a citizen of

India, and

(a) he must have been a judicial officer anywhere in India for at least 10

years; or

(b) he must have been an advocate of the High Court for at least 10

years.

The High Court has been given the power under Article 226 to issue

writs, orders and directions to the various authorities and functionaries of

the Govt. if these authorities exceed the power given to them or if the

fundamental  rights of any person are violated. This is the most widely

used article of the Constitution and almost every writ is filed in the High

Court under this article by anyone feeling aggrieved by any action or

inaction of any Govt. office or authority.  Under article 227, the High

Court has been given the power to act as superintendent over all the lower

courts within its jurisdiction. For example, the Delhi High Court exercises

powers over all the district courts like Tis Hazari, Patiala House,

Karkardooma  and may issue directions to the lower courts and may also

call for the records/file of any case from them. However, the High Court

does not have this power in respect of any court or tribunal constituted

for  the Armed Forces.
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District and Subordinate Courts

Chapter VI (articles 233-237) deals with the subordinate courts i.e the

district courts under the control of the High Court. Every district in a

State is headed by a District Judge. The District Judge is the seniormost

judge amongst all the judges of the various courts within the particular

district and is the incharge for all the courts within his district. The judges

of the courts within a district are the judicial officers as they are appointed

by the State Government. On the other hand, the judges of the High Court

and the Supreme Court are called Justices and Lordships, their’s is a

constitutional appointment and they enjoy wide constitutional powers.

The District Judge is appointed by the Governor of the particular State in

consultation with the High Court. The eligibility for appointment as a

district judge are that :

(a) he must have been an advocate/pleader for at least 7 years; and

(b) High Court must recommend for his appointment.

The other judges of the district courts are appointed by the Governor in

accordance with the rules made in this behalf by him after consulting the

State Public Service Commission and the High Court.

Under Article 235, the High Courts exercises control over the district

courts and courts subordinate to the district court. The High Court alone

is empowered to decide the matters like posting, promotion, grant of leave

of all judicial officers in the State inferior to the District Judge.  The High

Court keeps a constant and vigil watch over the functioning of the judges

of the lower judiciary and if it finds that any of them is indulging in

unfair practices, then it recommends for his suspension or supersession

or demotion.

By virtue of Article 236, the expression ‘district judge’ includes judge of

a city civil court, additional district judge, joint district judge, assistant

district judge, chief judge of a small cause court, chief presidency

magistrate, additional chief presidency magistrate, sessions judge,

additional sessions judge and assistant sessions judge.

The age of retirement of all judges in the District Courts and the

subordinate courts is 60 years.

It may be noted that the procedure in every civil court in India is governed

by the Code of Civil Procedure 1908 and the procedure in every criminal

court in India is governed by the Code of Criminal Procedure 1973.
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Procedure for recruitment to Judiciary :

Broadly speaking, there can be said to be 4 levels of judiciary :

The entry to the 1st level ( i.e. subordinate courts) is through entrance

examination. Any law graduate enrolled with the state bar council and

having min.3 years practice as an advocate and less than 32 years of age

can appear in the competitive examination followed by interview  held

by the state government under supervision and control of the High Court

and get appointed as Civil Judge or Metropolitan Magistrate (M.M). This

is the only mode of entry to the first level. (This system of entry to the

judiciary is prevalent in Delhi and several other States. Recently, the

rerquirement of 3 years experience has been done away with in Delhi).

The entry to the 2nd level (i.e. the District Courts) can be made through

two modes:

One, the judicial officers at the 1st level in due course are promoted to

the 2nd level.

Second mode of entry is directly from the advocates. Any law graduate

having minimum 7 years standing as an advocate and minimum 35 years

of age becomes entitled to appear in the examination held to appoint

judges to the 2nd level. In this examination, only interview is held (recently

a formal written examination has also been started) which is taken by the

High Court judges. On selection, a person is directly appointed to the 2nd

level of judiciary and designated as Addl. Sessions judge or Addl. District

Judge or similar designations, which varies from State to State. (The actual

eligibility conditions of a candidate for appointment to the 2nd level may

vary from State to State). The District Judge is generally the seniormost

judicial officer in the 2nd level.

At the 1st and 2nd level, there is no transfer from one State to another

State.

The entry to the 3rd level, that is, the High Court, can also be made

through two modes :

One, the senior judicial officers at the 2nd  level in due course are promoted

to the 3rd level. Strictly speaking, it is not the promotion but a fresh

appointment. The difference is that while the appointment to the 1st and

2nd levels is made by the Governor, the appointment to the 3rd level is

made by the President of India. (On 30th November 2000, 6 judges from

the 2nd level were appointed as Delhi High Court Judges, namely Justice

M.A.Khan, Justice Sharda Aggarwal, Justice O.P.Dwivedi, Justice
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B.N.Chaturvedi, Justice R.C.Chopra, Justice J.D.Kapoor. Thereafter, the

District Judge Shri R.C.Jain was appointed as High Court Judge and his

successor Shri H.R.Malhotra was also elevated to the High Court on

26.8.2002. The next District Judge Shri J.P. Singh and next senior most

Additional District Judge Ms. Manju Goel were elevated as High Court

Judges on 05.07.2004).

Second mode of entry is directly from the advocates. Any law graduate

having 10 year standing as high court advocate can be appointed directly

as High court Judge by the President of India in consultation with the

Chief Justice of India, the Governor of the State and the Chief Justice of

the State High Court. (In this manner,  on 20th December 2002, two

advocates were directly appointed as Delhi High Court judges. They are

Justice Predeep Nandrajog and Justice Badar Durej Ahmad. Thereafter,

on 16.07.2004, three more advocates viz. Ms. Geeta Mittal, Shri Anil

Kumar and Shri S.R. Bhatt were appointed as High Court Judges in Delhi).

A High Court judge retires on attaining the age of 62 years.

The entry to the 4th level, that is, the Supreme Court, can also be made

through two modes :

One, the High Court Judges (i.e. Judges at the 3rd level) in due course,

basically depending upon their seniority, are elevated to the 4th level i.e.

become Supreme Court judges. Strictly speaking, it is not the promotion

but a fresh appointment by the President of India.

Second mode of entry is directly from the advocates. Any person having

10 years standing as high court advocate or who is a distinguished jurist

in the opinion of the President  can be appointed directly as Supreme

Court Judge by the President of India in consultation with the Chief Justice

of India. In this manner, some time back Shri Santosh Hegde who was

practicing as an advocate mainly in Supreme Court was appointed directly

as Supreme Court Judge. Earlier to him, Shri Kuldip Singh, who is known

for his landmark judgments on pollution and environment especially in

M.C.Mehta’s cases, was appointed in this fashion as Supreme Court judge,

elevated directly from advocate. A  Supreme Court judge retires on

attaining the age of 65 years.

National Judicial Commission

The Govt. of India on 8th May 2003 introduced a Bill (Bill No.41 of

2003) in the Lok Sabha to create a National Judicial Commission (NJC)

for appointment of Supreme Court Judges, for appointment and transfer

of High Court Judges, and to create a mechanism through which the NJC
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will discipline the erring Judges. The Bill is called the Constitution

(Ninety-Eighth Amendment) Bill 2003.

The need for such a Commission had been long felt to deal effectively

with the matters concerning the cases of misconduct and deviant behaviour

among the Judges. This need has been aggravated by recent cases of alleged

corruption, favouritism and abuse of power among the members of the

higher judiciary.

The National Commission to Review the Working of Constitution

(NCRWC) has in its report proposed the constitution of such a NJC.

The Bill seeks to make the following changes in the Constitution of India :

(i) in Article 124(2), the  portion shown in italics hereunder is deleted :

“Every Judge of the Supreme Court shall be appointed by the President

by warrant under his hand and seal after consultation with such of the

Judges of the Supreme Court and of the High Courts in the States as the

President may deem necessary for the purpose and shall hold office until

he attains the age of sixty-five years :

Provided that in the case of appointment of a judge other than the Chief

Justice, the Chief Justice of India shall always be consulted :

Provided further that-”

And is substituted by the following portion shown in bold :

“on the recommendation of the National Judicial Commission and

shall hold office until he attains the age of sixty-five years:

Provided that-”

(ii) in Article 217, the  portion shown in italics hereunder is deleted :

“Every Judge of a High Court shall be appointed by the President by

warrant under his hand and seal after consultation with the Chief Justice

of India, the Governor of the State, and, in the case of appointment of a

Judge other than the Chief Justice, the Chief Justice of the High Court

and shall hold office, in the case of an additional or acting Judge, as

provided in article 224, and in any other case,  until he attains the age of

sixty-two years :”

And is substituted by the following portion shown in bold :

“on the recommendation of the National Judicial Commission”

(iii) in Article 222, the  portion shown in italics hereunder is deleted :
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“The President may, after consultation with the Chief Justice of India,

transfer a Judge from one High Court to any other High Court.”

And is substituted by the following portion shown in bold :

“on the recommendation of the National Judicial Commission”

(iv) in Article 231, the  portion shown in italics hereunder is deleted :

“(1) Notwithstanding anything contained in the preceding provisions of

this Chapter, Parliament may by law establish a common High Court for

two or more States or for two or more States and a Union Territory.

(2) In relation to any such High Court,-

(a)  the reference in article 217 to the Governor of the State shall be

construed as a reference to the Governors of all the States in relation to

which the High Court exercises jurisdiction;”

And is substituted by the following portion shown in bold :

“(a) the reference in clause (3) of article 147A to the Chief Minister

of the State shall be construed as a reference to the Chief Ministers of

all the States in relation to which the High Court exercises

jurisdiction;”

(v) in Part V of the Constitution, after Chapter IV, the following Chapter

IVA is inserted :

“CHAPTER IVA – NATIONAL JUDICIAL COMMISSION

147A.

(1) The President shall by order constitute a Commission, referred

to in this Constitution as the National Judicial Commission.

(2) Without prejudice to the provisions of clause (3), the National

Judicial Commission shall consist of the following :-

a) the Chief Justice of India, who shall be the Chairperson of

the Commission;

b) two other Judges of the Supreme Court next to the Chief

Justice of India in seniority;

c) the union Minister in-charge of Law and Justice; and

d) one eminent citizen to be nominated by the President in

consultation with the Prime Minister:

provided that the eminent citizen nominated under sub-clause
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(d) shall hold office for a period of three years.

(3)  in the case of appointment or transfer of a Judge of a High Court,

the Chief Justice of that High Court and the Chief Minister of

that State or, when a proclamation under article 356 is in

operation in that State, the Governor of that State, shall be

associated with the Commission.

(4)  It shall be the duty of the Commission -

a) to make recommendation of persons for appointment of

Judges of the Supreme Court, Chief Justices of High Courts

and the Judges of the High Courts;

b) to make recommendation for the transfer of the Chief Justices

of High Courts and the Judges of High Courts from one High

court to any other High Court;

c ) to draw up a code of ethics for Judges of the Supreme court,

Chief Justices of High Courts and the Judges of the High

Courts;

d) to inquire into suo motu or on a complaint or reference, cases

of misconduct or such deviant behaviour of a Judge other

than those calling for his removal and advise the Chief Justice

of India or the Chief Justice of a High Court appropriately

after such inquiry.

(5)  The recommendation made by the Commission under clause (4)

shall be binding.

(6)  No person, who is not recommended for appointment as a Judge

by the commission, shall be so appointed by the President.

(7)  The Commission shall have the power to regulate its own

procedure including the procedure to be followed under sub-

clause (d) of clause (4).”
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3

Hierarchy of Criminal Courts in India

The Code of Criminal Procedure 1973 is the basic document which governs

the establishment and functioning of various courts and authorities under

the criminal justice system.

Apart from a High Court in each State, as mandated by Article 214 of the

Constitution of India, the Code of Criminal Procedure prescribes in Section

6 that there should be following classes of Criminal Courts in every State:

(i) Session Courts

(ii) Judicial Magistrate of the 1st class (and a Metropolitan Magistrate

in every Metropolitan area)

(iii) Judicial Magistrate of the 2nd class

(iv) Executive Magistrate

For the purpose of dispensation of justice in the cases of criminal nature,

each State is divided into certain divisions, which are commonly called

the Sessions divisions. In certain situations, the whole State itself can be

one Sessions division. Each Sessions division comprises one district or

more than one districts, depending upon the size of the State. However,

every metropolitan area (i.e., area/city/town having population of more

than 10 lakhs and declared as Metropolitan area by the State Government

by a notification) is necessarily treated as a district and a sessions division.

Each District can be further sub-divided into sub-divisions, by the State

Govern-ment after consultation with the High Court.

The State Government after consultation with the High Court can increase

or decrease the limits or the number of such sessions divisions, districts

or sub-divisions in the State.

The above provisions can be better understood by  means of the following

diagram:



16 Courts, Police, Authorities & Common Man

| 1 2 3 4 5 6 7 8 1 2 3 4 5 6 7

INDIA

6

States

6

6 6
Sessions Division Metropolitan Area

6 (treated as a separate

Districts Sessions Division and

6 District)

Sub-Divisions

It is the duty of the State Government to establish for every Sessions

division a Sessions Court which is presided over by a Judge appointed by

the High Court, designated as Sessions Judge. Depending upon the

workload, the High Court can also appoint Additional Sessions Judges

and Assistant Sessions Judges in a sessions court. Thus, informally

speaking, there is one Sessions Court in a sessions division but in case of

large workload, more benches can be created in the same Sessions Court,

each bench presided by Addl. Sessions Judge or Asst. Sessions Judge.

All Assistant Sessions Judges are subordinate to the Sessions Judge. The

Sessions Judge allocates the cases to the Asst. Sessions Judges.

In every district ( not being a metropolitan area), the State Govt. after

consultation with the High Court establishes by notification Courts of

Judicial Magistrates of the first class (JMIC) and of the second class

(JM2C) (in respect of the sub-divisions), whose presiding officers are

appointed by the High Court. One of the Judicial Magistrate of the first

class is appointed by the High Court as Chief Judicial Magistrate (CJM)

for the district. The High Court can also appoint any Judicial Magistrate

of the first class as Additional Chief Judicial Magistrate (ACJM) who

has all the powers of a CJM.

In any sub-division, any Judicial Magistrate of the first class can be

designated as Sub-divisional Judicial Magistrate (SDJM) by the High

Court. Every SDJM  exercises supervision and control over the work of

the Judicial Magistrates in the sub-division. Every SDJM in turn is subject

to the general control of the CJM.
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At the request of the Central Govt. or the State Govt., the High Court can

appoint Special Judicial Magistrates for a term not exceeding one year,

to try particular class of cases for particular areas.

The Chief Judicial Magistrate allocates the cases to the Judicial

Magistrates subordinate to him.

In every metropolitan area, the courts of Metropolitan Magistrates (MM)

are established by the State Govt. by notification after consultation with

the High Court. The presiding officers of such courts are appointed by

the High Court. Every metropolitan magistrate has the jurisdiction

throughout the metropolitan area. One of the Metropolitan Magistrate is

appointed by the High Court as Chief Metropolitan Magistrate (CMM)

for the district. The High Court can also appoint any Metropolitan

Magistrate as Additional Chief Metropolitan Magistrate (ACMM)  who

has all the powers of a CMM.  At the request of the Central Govt. or the

State Govt., the High Court can appoint Special Metropolitan

Magistrates for a term not exceeding one year, to try particular class of

cases in any metropolitan area.

Every MM is subordinate to the CMM and the CMM and the ACMM are

subordinate to the Sessions Judge. The CMM allocates the work to the

ACMM and the cases to the MMs.

The State Govt. may appoint certain persons as Executive Magistrates

in every district and in every metropolitan area and appoint one of them

as the District Magistrate (DM). The State Govt. can also appoint any

Executive Magistrate as the Addl. District Magistrate enjoying such

powers of the DM as directed by the State Govt. The State Govt. can

make an Executive Magistrate as the incharge of a sub-division, who

then is called the Sub-Divisional Magistrate (SDM). The State Govt.

may confer all or any of the powers of the Executive Magistrate on the

Commissioner of Police.

The State Govt. can appoint Special Executive Magistrates for particular

areas or for performing particular functions and confer on them the powers

of the Executive Magistrates.

The DM distributes the work among the Executive Magistrates and

allocates the work to the ADMs.

The Hierarchy of the Criminal Courts in India with their respective powers

to pass sentences can be summarized and better understood by means of

the following diagram :
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4

Judicial set-up in Delhi

1. History of Courts in Delhi

Delhi as a distinct legal entity was recognised by the Proclamation notifica-

tion No No.911 dated 17.09.1912 issued by Governor General of India in

Council. By this Notification, Delhi came under the immediate authority

and management of the Governor General of India in Council and Mr.

William Malcolm Hailey, C.I.E., I.C.S. was appointed the first Chief

Commissioner of Delhi. Simultaneously the Delhi Laws Act, 1912 was

enacted for enforcing the existing laws in Delhi.  On 22.02.1915 the area

falling on the other side of the river Yamuna (now known as Trans Yamuna)

was also included in the newly created province of Delhi.

(i). Civil Courts

During the year 1913, the Delhi Judiciary consisted of :

- 1 District & Sessions Judge

- 1 Senior Sub-Judge

- 1 Judge, Small Causes Court

- 1 Registrar, Small Causes Court

- 3 Sub-Judges

Two Courts of Sub-Judges were added in 1920. These Courts continued

to function, although due to exigencies some temporary measures were

adopted to clear back logs etc. In 1948, one more post of Sub-Judge was

created to enforce the Rent Control Act. Thereafter six temporary Courts

of Sub-Judges were created in 1953. In 1959, the strength of the Sub-

Judges went upto 21. At that time there was one District & Sessions Judge

and four Additional District & Sessions Judges. Till 1966, the District

Courts of Delhi remained under the administrative control of Punjab High

Court when Delhi High Court was established.

(ii). Criminal Courts

According to Delhi District Gazetteer (1912), the District Magistrate was

responsible for the administration of criminal Justice, being Chief

Magistrate and Supervisor of the police, as far as their duties related to

crime.  The staff in 1910 consisted of:



20 Courts, Police, Authorities & Common Man

Types of Magistrates Stipendary Honorary

First Class Magistrates 08 11

Second Class Magistrates 04 14

Third Class Magistrates 03 01

One of the first-class magistrates had always the powers of District

Magistrate to enable him to try serious cases, and thus the District

Magistrate and Section Judges were relieved of undesirable strain. The

honorary magistrates were all but two   located in Delhi itself, where they

usually sat as a bench for the trial of minor offences (chiefly assault cases),

which occurred in the city.

A bench consisting of a Hindu and a Mohammedan, with Second-Class

powers, was constituted for Raisina (New Delhi) in 1912 to deal with

cases within the limits of the Imperial Delhi Municipal Committee to

which the exercise of their powers was confined. The Najafgarh Bench

of two Magistrates with Third Class powers was constituted in 1921,

having the power throughout the province.  During 1926, there were two

First-Class and one Second-Class Honorary Magistrates at Delhi.

The comparative strength of criminal courts in the Union Territory of

Delhi during 1951 and 1961 was as follows:

Type of Court 1951 1961

District Magistrate 01 01

Additional District Magistrate 01 03

Stipendary Magistrates 13 24

Honorary Magistrates 11 27

The institution of honorary magistrates was abolished in Delhi in October

1969. The magisterial strength in 1972 consisted of one District Magistrate,

three Additional District Magistrates and twelve Sub-Divisional

Magistrates.

(iii).Separation of Executive and Judiciary

The Judiciary of the Union Territory of Delhi was separated from the

Executive in October 1969 under the Union Territories (Separation of

Judicial and Executive Functions) Act, 1969.  The Act provides for two

classes of criminal courts, namely the Courts of Sessions and the Courts
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of Magistrates.  The latter consists of Judicial Magistrates namely (i) The

Chief Judicial Magistrate and the Judicial Magistrate of the First and

Second Class and  (ii) the Executive Magistrates including the District

Magistrate, Sub-Divisional Magistrates, Executive Magistrates of the First

and the Second Class and the Special Executive Magistrates.

Prior to the separation of judicial and executive functions, the entire

Magistracy used to function under the direct control of the District

Magistrate of Delhi.  Under the new setup, the Judicial Magistrates were

placed under the direct control of the High Court.  The Chief Judicial

Magistrate exercised most of the powers under the Criminal Procedure

Code previously exercisable by the District Magistrate.

For the proper implementation of the scheme of separation, Section 5 of

the Criminal Procedure Code 1898 (as amended by Act 19 of 1969)

streamlined the sphere of duties of both the Judicial and Executive

Magistrates.  The Judicial Magistrates were to deal with the matters which

involved the appreciation of sifting of evidence or the formulation of any

decision which exposes any person to any punishment or penalty or

detention in custody pending investigation, inquiry or trial or would have

the effect of sending him for trial before any court.  But where such

functions related to matters that are administrative or executive in nature,

such as the grant of licence, sanctioning a prosecution or withdrawing

from a prosecution, they fell within the purview of an Executive

Magistrate. In brief, and Executive Magistrate was to deal with matters

concerning law and order and with preventive measures while offences,

under IPC, special or local laws, including petty offences came to be

tried by Judicial Magistrates.

The new Code of Criminal Procedure 1973 (Act No 2 of 1974) came into

force on 1st of April 1974.  The Code specifically provided for two types

of Magistrates viz. Judicial Magistrates and Executive Magistrates. The

towns having population exceeding one million could be declared as

Metropolitan Areas.  With effect from 1st April 1974 Delhi was declared

the Metropolitan Area by a notification under Section 8 (1) of Criminal

Procedure Code, 1973 being notification No. 155 dated 28th March 1974

of the Ministry of Home Affairs, New Delhi, published in Gazette of

India (Extra) Part II Section 3 (ii).

Accordingly, the designation of Judicial Magistrate First-Class or Judicial

Magistrate Second-Class came to an end.  The Judicial Magistrates

functioning in Delhi were all conferred with the powers of Metropolitan

Magistrates.  The Courts of Metropolitan Magistrates were created by
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Section 16 of the Criminal Procedure Code.  The Court of Chief

Metropolitan Magistrate and those of The Additional Chief Metropolitan

Magistrates were created by Section 17 of the Code. Section 18 of the

Code also provided for Special Metropolitan Magistrates. As against these

Metropolitan Magistrates, the other Magistrates created by the Code were

Executive Magistrates with powers distinct from those given to the

Metropolitan Magistrates. The Metropolitan Magistrates (MM), the Chief

Metropolitan Magistrate (CMM) and the Additional Chief Metropolitan

Magistrates (ACMM) are  subordinate to the Sessions Judge whereas the

Executive Magistrates are placed under the subordination of the District

Magistrate.

(iv). Court buildings

Originally, District Courts were located in the house of Mrs. Forster, where

only eight courts could be accommodated. In 1899 few more rooms were

rented in H-Abdul Rehman Ataul Rehman Building. The old building at

Kashmere Gate was declared unsafe in 1949. In the year 1953, twenty

two Civil Subordinate Courts were moved to Hindu College Building

(1,Skinners House), also at Kashmere Gate. The Courts continued to

function in this building till 31-03-1958.

Construction of Tis Hazari Courts Building started in 1953. It was raised

at a cost of Rs.85.00 Lacs. The same was inaugurated on 19-03-1958 by

Chief Justice Mr. A. N. Bhandari of the then Punjab High Court. All the

civil courts and many criminal courts were housed in this building. Even

today, Tis Hazari continues to be the principal court building in Delhi.

A smaller number of criminal courts were functioning at Parliament Street

and Shahdra. The criminal courts were shifted to Patiala House from

Parliament Street in March 1977. The Karkardooma Courts Complex was

inaugurated on 15-05-1993 and the courts functioning at Shahdra were

shifted there.

2.  State Judicial services

On 27th August 1970, two judicial services were created for Delhi, namely

Delhi Higher Judicial service (DHJS) and Delhi Judicial service DJS)

and the the L.G. of Delhi in consultation with the High Court framed the

rules for appointment of persons to these services. These rules are

respectively called the Delhi Higher Judicial Service Rules 1970 and the

Delhi Judicial Service Rules 1970 respectively.  These rules were made

in exercise of the powers of LG under proviso to Article 309 of Constitution

of India read with Ministry of Home Affairs (Govt. of India) notification
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No.1/2/70-Dh(S) dt. 29.5.1970 as amended by notification No. 1/2/70-

Dh(S) dt. 25.7.1970. These rules were published in Delhi Gazatte (Extra),

Part IV, No.90 dated 27.8.1970.

The strength of these two services has continuously increased. Now the

sanctioned strength, as on 31.10.2003, of Delhi Higher Judicial Service

is 169 and of the Delhi Judicial Service is 218 posts.

For appointment to the Delhi Judicial Service (DJS), there is an entrance

examination (written) followed by interview conducted by Delhi High

Court. Based on the results, the High Court recommends the names of

suitable candidates to the Lt. Governor, who makes the appointment. Till

now, the eligibility for appearing in the examination used to be that one

must be practicing as an advocate for the last 3 years. However recently,

the Supreme Court accepting the recommendations of the Justice Shetty

Commission, relaxed this condition and now from the year 2003 even the

fresh law graduates can appear in this examination.

For appointment to the Delhi Higher Judicial Service (DHJS), there is no

written entrance examination. The applications for appointment are invited

by the High Court from the advocates having minimum 7 years standing,

which are then scrutinized. The persons, whose applications are found

proper according to the rules, are called for interview and they are

interviewed by an Interview Board generally consisting of seven Judges

of the High Court (recently a formal written examination has also been

started). The High Court then recommends to the Lt. Governor the names

of the persons found fit by it for appointment to DHJS.

The Delhi Judicial Service comprises the Civil Judge (CJ) and the

Metropolitan Magistrate (MM). The Delhi Higher Judicial Service

comprises the Addl. District Judge (ADJ) and the Addl. Sessions Judge

(ASJ). The judicial officers belonging to the Delhi Judicial Service, in

due course, get promoted to the Delhi Higher Judicial Service. The Civil

Judge and the Addl. District Judge looks after the civil litigation whereas

the Metropolitan Magistrate and Addl. Sessions Judge looks after the

criminal litigation. A person appointed to the Delhi Judicial Service may

sometimes be assigned the civil cases and sometimes he may be assigned

the criminal cases. When he is adjudicating civil cases, he is referred to

as Civil Judge and when he is adjudicating the criminal cases, he is referred

to as the Metropolitan Magistrate. The posting as Civil Judge or

Metropolitan Magistrate is done by the High Court.   Similar is the case

with a judicial officer appointed to the Delhi Higher Judicial Service,

adjudicating as Addl. District Judge and/or Addl. Sessions Judge.
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3. Overall courts set-up in Delhi

In any State, all civil courts in a District are headed by a District Judge

and all criminal courts in the District (in the case of criminal courts, it is

called sessions) are headed by a Sessions Judge. However, Delhi has a

unique position as it is not a full state and thus it is treated as one District

and one Sessions Division. In Delhi, there is one person who heads all the

civil courts as well as the criminal courts and is designated as the District

& Sessions Judge. He is generally the senior-most judicial officer in the

State (however junior to High Court and Supreme Court judges).

At present, in Delhi, all the civil courts as well as criminal courts are

functioning in court complexes at Tees Hazari, Patiala House and

Karkardooma. Following type of cases are taken up at these courts :

-Tis Hazari Courts      : civil cases pertaining to North, West, Northwest,

Central, New Delhi, South and Southwest

districts and criminal cases (pertaining to North,

West, Northwest and Central Districts)

-Patiala House Courts: only criminal cases, and that too pertaining to

New Delhi, South and Southwest districts and

Airport

-Karkardooma Courts: only civil and criminal cases of trans-Yamuna

area (East and Northeast districts) and labour

cases of whole Delhi.

However, new court buildings are coming up at Rohini, Dwarka and Saket

and gradually some of the courts would be shifted to these places. However,

a proposal is pending to bifurcate the courts in Delhi according to the 9

districts ( into which Delhi is presently divided for the purposes of revenue

and police administration). If the proposal is ultimately implemented,

there would be 9 District & Sessions Judges for each of these 9 districts.

District & Sessions Judge (DJ)

District and Sessions Judge is the head of the District Judiciary in Delhi.

He also acts as Judge In-charge of Tis Hazari Courts Complex. However,

day-to-day administrative work at Karkardooma and Patiala House Courts

is looked after by senior additional district and sessions judges. He holds

his Court in Room No.301, Tis Hazari Courts Complex. All the subordinate

administrative offices of the District & Sessions Judge are also located in

the same Courts Complex. Apart from administrative work, the District

Judge looks after the work of assigning civil and criminal cases to the
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Courts of Additional District Judges (ADJ) and Addl. Sessions Judges

(ASJ) respectively. The District Judge also deals with probate and

guardianship cases. A list of District & Sessions Judges in Delhi from

year 1967 onwards is given in Appendix 10.

(i). Civil set-up

Delhi is one civil district headed by the District Judge. The majority of

the civil courts are situated at District Courts Complex, Tis Hazari.

Presently, Delhi has following tires of civil courts :

1. Civil Judges (CJ)/Senior Civil Judges (SCJ)

2. Addl. District Judges (ADJ)

a.  Civil Judges

Courts of Civil Judges deal with matters upto the valuation of Rs.3.00

Lacs. The procedure is that cases upto Rs.3.00 Lacs are filed in the Court

of Senior Civil Judge who then assigns the same to different Courts of

Civil Judges. There are some specialized Courts of Civil Judges concerning

the Municipal Corporation of Delhi,Union of India,and Delhi

Development Authority etc. There is an exclusive Court for commercial

cases and remaining Courts deal with all types of cases. Most of the civil

Courts are situated at Tis Hazari Complex and the rest are at Karkardooma

Courts Complex.  Some of the appellate powers have also been delegated

to the Senior Civil Judge. Appeals from the judgements of the Civil Judges

can be filed before the District Judge.

b.  Addl. District Judges

The Courts of Additional District Judges hear original matters above

Rs.3.00 Lacs and upto Rs.20.00 Lacs.  The procedure is that the matters

within money value like suits for recovery possession damages and

partition etc. are filed at the filing branch attached with the office of the

District Judge who then assigns these matters to different Courts of

Additional District Judges for trial. The Additional District Judges also

hear appeals against orders of the Civil Judges.

c.  Rent cases

All matters under the Delhi Rent Control Act in respect of Landlord Tenant

disputes are filed before the Rent Controller, who may either try the cases

himself or assign them to Additional Rent Controllers (ARC). Most of

the courts of addl. Rent controllers  are at Tis Hazari and rest of them is at
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Karkardooma.  As per the gazette notification dated 28.6.2000, all the

officers of Delhi Judicial Service, who have completed five years in

service, are automatically vested with the powers of Additional Rent

Controllers. Appeals against the orders of ARCs lie to Rent Control

Tribunal.

d.  Matrimonial cases

Cases under the Hindu Marriage Act relating to Divorce, Restitution of

Conjugal Rights and permanent alimony etc. are tried exclusively by

Matrimonial Courts. About half a dozen such Courts are functioning in

Tis Hazari Complex apart from one Court in Karkardooma Court Complex.

The petitions are filed in the central registry situated in Room No. 204 in

Tis Hazari and then the cases are assigned by the District Judge to

respective Courts.

e.  Labour cases

In Delhi, there are three Industrial Tribunals and 10 Labour Courts, which

are    situated in Karkardooma Courts Complex. These Courts are presided

over by officers from Delhi Higher Judicial Service. The Labour Courts

deal with all types of disputes between employers and employees under

the provisions of Industrial  Disputes Act and other Labour laws.

Majority of disputes are referred to these courts by the Government after

receiving failure report from the Conciliation Officers but some of the

disputes can be directly raised before the Courts by the aggrieved parties.

(ii). Criminal set-up

Delhi occupies a unique position as it is not a full fledged State. Hence, in

practice, the system in the hierarchy of the criminal courts in Delhi, at the

district and subordinate level, is different from the other States. Delhi is

one Sessions District and thus there is only one sessions judge for whole

of Delhi, who is generally the Districts & Sessions Judge (DJ). The DJ is

the head of the judiciary at the district level. He is assisted by several

Addl. Sessions Judges (ASJ). The DJ assign the cases to the ASJs. All the

ASJs are empowered to exercise the powers of the Sessions Judge except

to assign the cases.

The hierarchy of courts in Delhi under the criminal system is as under:

a.  Metropolitan Magistrate

At the grass root level ( first stage), there are courts of the Metropolitan

Magistrate (MM). There is a MM for each police station. However, a
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MM may have two or more police stations under his jurisdiction. For

example, the cases registered at police station Punjabi Bagh will go to the

court of a particular MM who look after the cases of Punjabi Bagh police

station. Similarly, there are courts of MM which are specially constituted

to try the cases relating to particular offences. For example, there are

special courts presided over by MMs which try cases of crime branch,

CBI, etc.

The Metropolitan Magistrates are holding their courts in three court

complexes i.e., Tis Hazari, Karkardooma and Patiala House. The Criminal

Complaints pertaining to North, Northwest, Central and West districts

are filed in the Court of Chief  Metropolitan Magistrate at Room No.54,

Tis Hazari courts complex. The criminal complaints pertaining to South,

Southwest and Central districts are filed in the Court of Additional Chief

Metropolitan Magistrate at Patiala House courts complex.  The criminal

complaints pertaining to East and Northeast districts are filed in the Court

of Additional Chief Metropolitan Magistrate at Karkardooma courts

complex. On receiving the criminal complaints, the CMM or the ACMM,

as the case may be, assigns them to the courts of respective MMs. An

MM can try only those cases where the offence is punishable with

maximum 3 years imprisonment and/or fine up to Rs.5000/-.

b.  Chief Metropolitan Magistrate

The intermittent stage between the first stage and the second stage is that

of Chief Metropolitan Magistrate (CMM) who is assisted by one or more

Addl.Chief   Metropolitan Magistrates (ACMM). The CMM is the Judge

In-charge of the courts of MMs. He exercise powers on the administrative

side as well as holds Special Court of Central Bureau of Investigation.

The ACMMs in Karkardooma and Patiala House Courts exercise delegated

powers of the CMM in respect of Magistrates posted there. The CMM

and ACMMs can try cases where the offence is punishable with max.7

years imprisonment. At present, there is 1 CMM and 4 ACMMs for Delhi.

c.  Sessions Court

The second stage in the hierarchy is the Sessions Court. Corresponding

to several MM courts, there is one sessions court. In this manner, there

are many sessions courts which hear appeals and revisions against the

judgements passed by the courts of MMs. These courts also hear/try the

cases ( after committal by the Magistrate court) which are punishable

with more than 3 years imprisonment or as prescribed in the First Schedule

of Cr.P.C. These courts are presided by Addl. Sessions Judges (ASJ) who



28 Courts, Police, Authorities & Common Man

are empowered to exercise the powers of the Sessions Judge except to

assign the cases.  If a case at the initial stage comes to the MM court but

during proceedings it is discovered that the case is infact exclusively triable

by the sessions court, then the court of MM is dutybound under section

209 to send the same to the sessions court, this in common parlance is

called ‘commital’. The   anticipatory bail application can be heard by the

Sessions court and not by any magistrate’s court.

Courts of ASJs are situated in the Court Complexes at Tis Hazari,

Karkardooma and Patiala House. There are some special Courts like

Central Bureau of Investiga-tion Court, Narcotics, Drugs  & Psychopathic

Substances Act Courts and Mahila Courts etc., which deal with cases

related to a specific branch of Law. The number of the courts of the

Sessions and Courts of Metropolitan Magistrates varies from time to time

depending upon the quantity of work and the number of officers available

at a time for presiding over these courts.

The sessions court can pass any sentence and, even the death sentence

but the same is subject to confirmation by the High Court. This means

that if in a case, the accused is sentenced to death by the sessions court (

mostly in a murder case), then he is not hanged immediately. His case is

referred to the High Court and the case is heard by the High Court generally

under the nomenclature of ‘Murder Reference’, if it is a murder case.

After hearing, the High Court may confirm the death sentence, in which

case the accused has 60 days time to appeal to the Supreme Court (Article

133 of Limitation Act 1963). If he does not appeal within this period,

then the order of the High Court confirming his death sentence is

implemented and he is hanged. However, nowadays, death sentence is

awarded in rarest of rare cases, the last hanging in Tihar Jail of Delhi was

done in 1989. If the High Court does not confirm the death sentence, it

may either alter the punishment to lesser punishment or may totally set

aside the punishment.

d.  High Court

The third stage is the High Court. A person feeling aggrieved by the order

of the sessions court can appeal to the High Court within 60 days from

the date of the order. In case of an appeal against the sentence of death

passed by the Sessions court, the appeal to the High Court can be filed

only within 30 days from the date of the order on sentence. (Article115 of

Limitation Act 1963)
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e.  Supreme Court

The fourth and the last stage is the Supreme Court. Any person feeling

aggrieved from the judgment of the High Court can appeal to the Supreme

Court by filing a petition under Article 136 of Constitution called the

Special Leave Petition (SLP). This SLP can be filed within 90 days from

the date of the judgment or order and within 60 days in a case involving

death sentence. If the Supreme Court finds some merit in it, then it gives

the permission and then the SLP is converted into an appeal and the same

is heard by the Supreme Court. The Supreme Court then decides the appeal

and either confirm the judgment of the High Court or set aside the same

or reduce the sentence of the accused.

If the Supreme Court confirms the judgment of the High Court awarding

death sentence to the accused ( the death sentence is nowadays awarded

in rarest of rare cases), then the convicted person may appeal to the

President of India for mercy within 30 days. However, he can not claim it

as a matter of right and it is purely within the discretion of the President.

It is relevant to point out that the similar power is enjoyed by the Governor

of a State and such mercy petitions can be filed at any stage of a criminal

case. Such power can be exercised by the President or the Governor, as

the case may be, suo motu also on their own accord. The President under

Article 72 of the Constitution of India or the Governor under Article 161

of the Constitution of India may pardon him and set aside his punishment

or may alter the punishment to some lesser punishment ( also see Note

No.33 in the chapter ‘Frequently Asked Questions’). If no appeal is made

to the President or if the appeal is turned down by the President, then the

person is hanged to death. In India, the death sentence is executed by

hanging the person by the neck till he is dead, as required under section

354(5) Cr.P.C. In several countries, besides hanging, the death sentence

is executed through gas chambers, electric shock chair, injection of lethal

dose or shooting simultaneously by a row of gunmen.

Others Courts

f.  Accident cases

Motor Accident Claims Tribunals (MACT) deal with claims relating to

loss of life/property and injury cases resulting from Motor Accidents.

There are eleven MACT Courts in Tis Hazari apart from four Courts in

Karkardooma Courts Complex and three in Patiala House. The Claims

are to be directly filed in the concerned Tribunal.

MACT Courts are presided over by Judicial Officers from Delhi Higher
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Judicial Service. Now these Courts are under direct supervision of the

Hon’ble High Court.

g.  Mahila courts

Some courts exclusively deal with cases relating to women for grant of

maintenance under Section 125 Cr.P.C. and under Sections 354 (Assault

or criminal force to woman with intent to outrage her modesty), 363

(punishment for kidnapping) and 509 (word, gesture or act intended to

insult the modesty of a woman) of Indian Penal Code.

h.  Special courts

Some courts exclusively deals with offences under the Special Acts like

the Excise Act, Customs Act, Bank Securitisation Act, CBI, Chit Fund,

Copyright Act, Trademarks Act, Designs Act, Drugs Act, Electricity Act,

FERA, Income Tax Act, Official Secrets Act, MCD Act, DDA Act,

Prevention of Food Adulteration Act, Wildlife Act, etc.

4.  Practical working of a typical subordinate court in Delhi

Let us understand the practical working and procedure of a subordinate

court in Delhi :

A list of cases is prepared by every court for the cases to be taken up by

that court every day. This list gives the serial number, the case no., the

title of the case and categorizes them into fresh cases, misc. cases, cases

for evidence, cases for arguments, cases for pronouncement of orders etc.

in that order. This list is hanged outside the court for the litigants to know

about their case. Each case is called one by one, as per the list, by a court

staff generally standing at the door of the court. The case of that file is

given by the courtmaster to the judge. (in district courts, the courtmaster

is generally referred to as ‘reader’). Generally, the reader sits on one side

of the judge and the steno/typist sits on the other side of the judge. On the

case being called, the parties appear before the judge. The Counsel for

the plaintiff/petitioner generally stands on the left hand side and counsel

for the defendant/respondent on the right hand side (in the High Court,

the current system is just the reverse). In a criminal case, it is mandatory

for the parties to appear personally. If the opposite party in a criminal

case does not appear personally, the judge may issue warrant against him

and if the complainant/petitioner in a criminal case does not appear

personally, then the judge may dismiss the complaint/petition. In a civil

case, the parties can appear through their counsel and it is not mandatory

to appear personally.  After taking up the proceedings in the case depending

upon the stage of the case, the case is adjourned by the judge to a further
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date. The file is then placed aside by the judge and the next case is called.

In civil courts, when no one appear for a party on a case being called, the

courts normally do not take it adversely and pass over the case and after

finishing other cases, call/take up that case again.

For execution cases in a civil court, separate list of cases is prepared.

Some courts take up this list first while some courts take up this list after

finishing the main list. The files of execution cases are in the custody of

a court staff called the nazir.

The files of a court are kept in the custody of a court staff who in common

parlance is called ‘ahalmad’ (record keeper). There is one ahalmad for

each court. He normally sits in one corner of the court room. He is the

person responsible for the preparation of the various summons, warrants,

release orders (in case of bails) etc. in respect of the cases of his court.

If a judge in a civil court at any stage of the case finds that the case is of

such a nature which does not fall within the subject area of the roaster

assigned to him at that time, then he can send the case to the District

Judge for transferring the same to one of the courts dealing with the subject

matter of the case.

If one wants to inspect the court file, then an application for inspection is

moved in the concerned court. After being allowed by the judge, one has

to approach the ahalmad for inspecting the file. One can note down the

contents of the file using a pencil only.  For obtaining the certified copy

of any of the order or document of a court file, one can submit the

application in this regard in the prescribed performa with the requisite

fees at the concerned counter and receive the same on the date given by

the counter clerk. However, in pending cases, the inspection and certified

copy can be availed only by a person who is party in the case, either

himself or through his advocate.

The actual method of working of the courts, as given above, may vary

from State to State depending upon various factors.
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5

Law Officers representing

Government in the various Courts

The work related to the drafting of various bills, Acts, legislations etc. ,

appointment of judges, law officers etc., is done by the Ministry of Law,

Justice & Company Affairs having its office at 5th Floor, Shastri Bhawan,

New Delhi.

The work within the law ministry is divided into three parts, each part

being looked after by a separate department and each department being

headed by a separate Secretary. The main department is the Deptt. of

Legal Affairs, which renders advice to various Ministries/Departments

of the Government of India (including PSUs) on  legal matters and also

carries out drafting work on their behalf. The deptt. also attends to the

litigation work of the Central Government in the Supreme Court, various

High Courts, Tribunals and some of the subordinate courts. This

department is also concerned with entering into treaties and agreements

with foreign  Governments in matters of civil law, authorizing officers of

the Central Government to execute contracts and assurance of property

on behalf of the President under Article 299(1) of the Constitution and

authorizing officers to sign and verify plaints, written statements in suits

by or against the Governments.  This deptt. is further concerned with the

appointment of Law Officers. This deptt. administers the Advocates Act

1961, the Notaries Act 1952 and the Legal Services Authority Act 1987.

This deptt. is also administratively in charge of the Appellate Tribunal

for Foreign Exchange, Income-tax Appellate Tribunal, Indian Legal

Service and Law Commission of India.

The Legislative Deptt. mainly deals with the work of drafting Government

Bills and subordinate legislation sponsored by the various Central

Ministries. It has also administrative responsibility of the Election

Commission and for work connected with elections to the Parliament and

the State Legislatures and the offices of the President and the Vice-

President.

The duties of the Deptt. of Justice include the administration of justice

and the processing of appointment of judges of the Supreme Court and

the High Courts and looks after their conditions of service.
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The law officers of the Central Govt., starting from the highest, are as

follows :

1. Attorney General (A.G.)

2. Solicitor General (S.G.)

3. Addl. Solicitor General (A.S.G.)

4. Central Govt. Senior Counsel

5. Central Govt. Standing Counsel

6. Govt. Pleaders

The Attorney General is the highest law officer of the Central Govt. He

is a constitutional functionary and is appointed by the President of India

under Article 76 of the Constitution of India. He generally enjoys the

status of a Supreme Court judge. He gives advice to the Central Govt.

and to the President of India on crucial legal issues and perform other

functions conferred upon him under the Constitution. He has the right of

audience in all the courts in India, meaning thereby that the courts are

bound to listen to him on an important issue. A person remain Attorney

General only during the pleasure of the Central Govt., that is, if the term

of the Govt. expires or the Govt. falls or the Govt. changes by any method,

his term also expires and he has to resign, unless the new Govt. again

appoints him. The remuneration of the Attorney General is decided by

the Central Govt. In practice, he is paid on case to case basis for each

appearance in a case, in addition to some amount as monthly retainership.

As per Article 88 of the Constitution of India, like every Minister, he has

the right to speak or take part in the proceedings of Rajya Sabha or Lok

Sabha or any joint sitting of both houses or any parliamentary committee

of which he has been appointed as a member.

As the workload increased, the Central Govt. instead of amending the

Constitution to create posts for more law officers, through administrative

orders provided for a Solicitor General. The Solicitor General also attends

to important cases in the Courts on behalf of the Central Govt. There is

only one Attorney General and one Solicitor General for the whole of

India and normally they attend to the cases in the Supreme Court only.

With the passage of time, the Central Govt. provided provisions for the

appointment of Addl. Solicitor Generals (ASGs) who also attends to

important cases assigned to them by the Central Govt. Initially, there used

to be only one ASG and that too, for Supreme Court. Gradually, the number

of ASGs was increased in the Supreme Court and the Govt. also provided

for the appointment of an ASG in High Court in each of the four metros
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of Delhi, Mumbai, Calcutta and Chennai. There are at present 4 ASGs in

the Supreme Court. There is one ASG each in the High Courts of the four

metros. Further, there are Senior Counsels, Standing Counsels and Govt.

Pleaders in various Courts to attend to the Central Govt. cases.

In the case of State Governments, the highest law officer is the Advocate

General. He is also a constitutional functionary and is appointed by the

Governor of respective State under Article 165 of the Constitution of

India. He possess the qualifications of a High Court judge. He gives advice

to the State Govt. and to the Governor on crucial legal issues and perform

other functions conferred upon him under the Constitution. A person

remain Advocate General only during the pleasure of the State Govt., that

is, if the term of the Govt. expires or the Govt. falls or the Govt. changes

by any method, his term also expires and he has to resign, unless the new

Govt. again appoints him. The remuneration of the Advocate General is

decided by the State Govt. Further, there are Addl. or Asst. Advocate

Generals who also look after important cases on behalf of the State Govt.

Further, there is a Standing Counsel of the State Govt. in the state High

Court assisted by various other advocates for whom generally a panel of

advocates is maintained by the State Govt.

As far as attending specifically to the Criminal cases is concerned, the

provisions for appointment of officers/advocates on behalf of the Govt.

is provided in the Criminal Procedure Code :

The Central Govt. appoints an advocate of minimum 7 years of practice

as a Public Prosecutor (PP) for conduct of cases on its behalf in the

High Court. Depending upon the workload, the Addl. Public Prosecutors

(APP) are also appointed. They are all appointed after consultation with

the High Court. Likewise, the Central Govt. can also appoint PPs and

APPs for conduct of cases in the district and subordinate courts. However,

in the lower courts, since the criminal cases are directed against the state,

the role of Central govt. is limited and majority of the cases pertain to the

State Govt.

The State Govt. appoints an advocate of minimum 7 years of practice as a

Public Prosecutor (PP) for conduct of cases on its behalf in the High

Court. Depending upon the workload, the Addl. Public Prosecutors (APP)

are also appointed. They are all appointed after consultation with the High

Court. Likewise, the State Govt. is bound to appoint PPs and APPs for

conduct of cases in the Sessions courts. However, for these courts, they are

all selected from the list/panel prepared by the District Magistrate in

consultation with the Sessions Judge. Likewise, the Central Govt. can also
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appoint PPs and APPs for conduct of cases in the sessions courts.

The State Govt. is also bound to appoint Assistant Public Prosecutors

(APPs) for prosecuting cases on its behalf in the courts of the Magistrates.

Any person can be appointed as APP, but  generally a police officer can

not be appointed as APP.  The Central Govt. may also appoint APPs for

prosecuting cases on its behalf in the courts of the Magistrates.

The Central Govt. as well as the State Govt. can appoint any advocate of

minimum 10 years practice as a Special Public Prosecutor (SPP) on

their behalf in any Court for prosecuting any particular case(s).
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6

Powers of Court under

‘Contempt of Courts Act 1971’

The Supreme Court and the High Court have the powers, under Contempt

of Court Act 1971, to punish anyone who commits contempt of the court.

The contempt committed may be civil or criminal in nature.

Civil contempt means knowingly and willfully disobeying any judgment,

order, decree, direction, writ etc. issued by a court. Knowingly and willfully

violating by a person, any undertaking given to the court  by that person,

is also civil contempt.

Criminal contempt means speaking, publishing, writing any matter, words,

signs or making gestures or doing any other act which

- scandalizes or lower the prestige of any court

- causes disturbance or interference in any judicial proceeding

- causes obstruction or interference in the administration of justice in any

other manner

However, publication or distribution of any such matter, words etc. by a

person in innocence does not amount to contempt of court. Publishing

any fair comment on the merits of any decided case also does not amount

to contempt of court. The complaint or statement made by a person in

good faith against the presiding officer of court lower than High Court, to

the High Court or any other court, does not amount to contempt of court.

But it is to be kept in mind that publication of reports of proceedings

before a court of law must be true, accurate and without malice. Freedom

of speech and expression does not include making unfounded allegations

of corruption against the judiciary.

The contempt of court committed against any court subordinate to the

High Court can be tried and punished only by the High Court. However,

if the contempt committed against a subordinate court is such which is

punishable under Indian Penal Code, then the High Court can not take

cognizance of such a contempt. (section 10)

A person found to have committed contempt of court may be punished

with simple imprisonment for up to 6 months or with fine up to

Rs.2,000/- or both. However, if the accused makes an apology to the
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satisfaction of the court, then he may be discharged or if punishment has

been pronounced, then his punishment may be withdrawn. The court may

or may not accept the apology. The apology can not always be put as a

weapon of defence. For an apology to be accepted, it must be tendered at

the earliest and unconditionally and it must indicate free and frank

confession of a wrong done.

Some time back, in the month of May 2001, the Division Bench of Delhi

High Court comprising Justice Anil Dev Singh and Justice O.P.Dwivedi

sentenced a  Junior Engineer of M.C.D. to 6 months imprisonment. The

said J.E. had filed an affidavit in the court that no construction is going

on and that the portions ordered to be demolished have been demolished

in Sainik Farms area of New Delhi but Court, not satisfied, appointed a

committee of three persons to visit the area and the committee gave its

report that the properties, stated by the J.E. to have been demolished,

have not been demolished and the construction was going on in defiance

of the stay on construction.

A person found to have committed contempt of court can be sent to jail by

the court only if the contempt is of such a nature that it substantially interferes

with the due course of justice or where there is willful and deliberate and

reckless disobedience of the order of the court.(section 13)

If the contempt is committed by a person in the presence or hearing of the

Supreme Court or High Court, then that Court may order for taking the

said person in custody and as early as possible, serve upon him a show

cause/contempt notice. Pending the determination of charge of contempt

against him, he may be kept in custody or released on bail. After taking

evidence and after hearing the person, the Court may punish him or

discharge him. (section 14)

In case of any other contempt, which is criminal in nature, the Supreme

Court or High Court may take action suo motu (i.e. on its own) or on an

application made by the Advocate General ( or any other competent Law

Officer) or by any other     person, with the prior written permission of the

Advocate General. (section 15).

A Judge, Magistrate or any other Judicial Officer is also liable to be

punished for contempt, just like any other individual. The Judge is expected

to be conscious of his heavy responsibilities and should not act in a manner

prejudicial to the litigants. (section 16)

The person who has committed contempt, called contemnor, is treated

like an accused and his personal presence is compulsory. The notice of
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the contempt proceedings, alongwith copy of the application or report

made by Advocate General, or any other person or the subordinate court,

and alongwith copies of supporting affidavits, must be served upon the

contemnor. If the court is of the view that the contemnor is likely to abscond

or avoid service of notice, the court may attach his property. The

contemnor, on receipt of notice, may file an affidavit in support of his

defence. The court considers the evidence and the report and affidavits of

both the parties, and decide the contempt application. (section 17).

The contempt proceedings can be initiated within one year from the date

on which the contempt is alleged to have been committed. Any contempt

proceeding initiated after one year, is barred by limitation. (section 20)

This is a harsh reality that this Act has dissuaded even the honest and fair

criticism of the corrupt or indisciplined judges or of the justice system.

At times, the judiciary has used this Act as a sword to punish any such

endeavour. The courts have held that even truth can not be pleaded as a

defence to a charge of contempt of court. It is in deed surprising that in

our country which proclaims “Satyameva Jayate” “Truth alone Triumphs”

as its motto, truth is not available as a defence to a charge of contempt of

court.

Realising this anamoly and inspired by the report of the National

Commission to Review the Working of the Constitution (NCRWC), the

Govt. of India has introduced The Contempt of Courts ( amendment)

Bill 2003 ( Bill No.34 of 2003) in the Lok Sabha on 2.5.2003. It aims to

provide fairness in the procedure. The Bill seeks to add the following

proviso in Section 13 of the Act :

“provided that the court may permit the defence of justification by truth

on satisfaction as to bonafides of the plea and it being in public interest”.

Section 13 of the Contempt of Courts Act 1971 reads as under :

"Section 13. Contempts not punishable in certain cases.—

Notwithstanding anything contained in any law for the time being in force,

no Court shall impose a sentence under this Act for a contempt of Court

unless it is satisfied that the contempt is of such a nature that it substantially

interferes, or tends substantially to interfere with the due course of justice."
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7

Other Courts & Tribunals

Besides the district courts, the High Court and the Supreme Court, there

are various other courts or Quasi-Judicial Authorities, known as Tribunals,

Commissions etc. for particular purposes. Some of these are as follows :

-for service matters of the Central Govt. employees, there is Central

Administrative Tribunal (CAT) in each state i.e. if any person, who is

an employee of the central govt. or of institutions run by central govt., is

aggrieved by any action of the deptt., which has an effect on his service,

then he can file a case (referred to as O.A. (Original Application) only in

the C.A.T. These are governed by the Administrative Tribunals Act 1985.

-the cases claiming compensation claims in motor accident cases can be

filed only in the Motor Accident Claim Tribunals (M.A.C.T.) established

under the Motor Vehicles Act 1988.

-the cases for the recovery of dues above Rs.10 lakhs by any bank or

Financial Institution can be filed only in Debts Recovery Tribunal

established under the Recovery of Debts Due to Banks and Financial

Institutions Act 1993. Recently, the parliament passed ‘The Securitisation

and Reconstruction of Financial Assets and Enforcement of Security

Interest Act 2002’, which now empower the banks to  attach and auction

the properties of the defaulters simply by giving a notice, without obtaining

the order of the court.

The appeal against the order of the commissioner of excise deptt. or the

customs deptt., whereby the Commissioner refuses to give any relief to

the assessee in respect of the case filed by the assessee against any action

of the custom deptt. and the excise deptt. levying any penalty or charges

or demand or forfeiting any goods, can be filed under the provisions of

the Central Excise Act 1944 and Customs Act 1962, only in Customs

Excise & Gold Control Appellate Tribunal (CEGAT) now known as

CESAT.

Such appeal in case of income tax cases can be filed under the provisions

of the Income Tax Act, only in Income Tax Appellate Tribunal (I.T.A.T.)

Such appeal in case of sales tax cases can be filed only in Sales Tax

Appellate Tribunal (S.T.A.T.)
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Cases filed by consumers in respect of the consumer disputes are filed

under the Consumer Protection Act 1986 only in the prescribed consumer

courts. These    consumer courts are arranged in 3 tiers. For every district

in a State, the designation given to the consumer court is District

Consumer Forum. The consumer cases upto the value of Rs.20 lakhs

can be filed in the consumer forums. Above the consumer forums, is a

State Consumer Disputes Redressal Commission in every State. The

consumer cases of the value of Rs.20 lakhs to Rs. one crore and also

appeals from the orders of the consumer forums can be filed in the State

Commission. Above all, there is a National Consumer Dispute Redressal

Commission for whole of the country. The consumer cases of the value

above Rs.one crore and also appeals from the orders of the State

Commissions can be filed in the National Commission. (In Delhi, there

are different consumer forums for different areas).The National

Commission is situated in Delhi at Janpath Bhawan, Janpath, New Delhi.

The sitting members of the National Commission at present are : Justice

M.B.Shah (retired Supreme Court Judge),  Justice K.S. Gupta (retired

Delhi High Court Judge),  Justice S.N.Kapoor (retired Delhi High Court

Judge), Shri B.K.Taimini, Mrs.Rajyalakshami Rao. The cases listed before

the National Commission on any day can be seen on its website

www.ncdrc.nic.in.

Cases relating to monopolistic and restrictive trade practices being

indulged into by the companies etc. can be filed under the provisions of

the Monopolies and Restrictive Trade Practices Act 1969, only in the

Monopolies and Restrictive Trade Practices Commission (M.R.T.P.C.).

Now, the MRTP is being scrapped and is being replaced by the Competition

Tribunal being constituted under the Competition Act 2002.

Cases relating to juveniles are tried by a Juvenile Justice Board set up

under The Juvenile Justice (Care and Protection of Children) Act, 2000

(before this Act, such cases were tried by a Juvenile Court). The Juvenile

Justice Board consist of a Metropolitan Magistrate as Principal Magistrate

and two social workers, out of whom one is a woman. In Delhi the Juvenile

Justice Board is functioning since 01.06.2003.  The Board holds its regular

sittings at Poor House Building, Kingsway Camp, Delhi-110009.

 The present constitution of the Board is as under:

Sl. Name Status Designation

1. Ms. Santosh Snehi Mann M.M Principal Magistrate

2. Mr. R.C.Bhandari Social worker Member

3. Mrs. Sheela Kaushal Social worker Member
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The Beggar’s Court in Delhi is functioning at Poor House Building,

Kingsway Camp, Delhi-110009 and is presided over by Shri Suraj Bhan,

MM, Delhi.

The appeals against the order of adjudication thereby levying of penalty

by deptt. officers under the Foreign Exchange Management Act (FEMA)

are filed in the Fema Tribunal called Appellate Tribunal for Foreign

Exchange (ATFE). This tribunal functions at 6th Floor, Janpath Bhawan,

New Delhi

The claims under the Railways Act are preferred before the Railway

Claims Tribunal.
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8

Public Interest Litigation

1. What is PIL ?

PIL or ‘Public Interest Litigation’ is a right given to the members of the

public to maintain an action for judicial redressal of public injury. Such

injury may arise from breach of public duty or due to violation of some

provision of the Constitution of India. The members of the public by

filing a PIL are entitled to and seek enforcement of such public duty and

observance of the constitutional law or legal provisions.

2. What is the purpose of PIL ?

Public interest litigation is the device by which public participation in

judicial review of the administrative action or remedy in case of

administrative inaction is assured.

3. In which courts PIL can be filed ?

PIL can be filed only in the Supreme court (under Article 32 of the

Constitution of India) and the High Courts (under Article 226). It can not

be filed in the district courts under the existing system.

4. Who can file a PIL ?

Any public-spirited person can file a PIL. It is not necessary that the

person filing the PIL has suffered any injury himself or has had personal

grievance to litigate. The Supreme Court has laid down the following

principles governing the question of locus standie of a person filing the

PIL. As per these principles, any person having sufficient interest can file

the PIL provided :

# There is a personal injury or injury to a disadvantaged section of the

public for whom access to the legal justice system is difficult on

account of financial incapacity or otherwise.

# The petitioner (i.e. person filing the PIL) has sufficient interest to

maintain an action of public injury

# The injury must have arisen because of breach of public duty or

violation of any law or of the any of the provisions of the Constitution

particularly the fundamental rights, by the Govt. departments or the

functionaries of the Govt.



Part I : Courts 43

# The petitioner must seek enforcement of such public duty and

observance and grant of the rights guaranteed under the Constitution

and other laws.

However, Supreme Court sounded a word of caution in filing PILs in the

wake of motivated PILs at the instance of some vested interests. It was

held by Supreme Court in Ashok Kr. Pandey vs State of West Bengal

VII(2003) SLT 343 that persons acting bonafide and having sufficient

interest in proceeding of public interest litigation will alone have locus

standie and can approach court to wipe out violation of fundamental rights

and genuine infraction of statutory provisions, but not for personal gain

or private profit. Court has to be extremely careful to see that under guise

of redressing public grievance, it does not encroach upon sphere reserved

by Constitution to Executive and Legislature. When frivolous pleas are

taken, Court should do well not only to dismiss the petition but also to

impose exemplary costs. Other important judgments of Supreme Court

in this regard are :

Chairman & MD, BPL Ltd.vs  SP Gururaja VI(2003) SLT 178

Guruvayur Devaswom vs C.K.Rajan 2003(6) SCALE 401

Balco Employees Union vs Union of India VIII(2001) SLT 321

Raunaq International Ltd. Vs  IVR Construction Ltd. X(1998) SLT 135

5. What is the method of filing a PIL ?

The conventional method of filing a PIL is to file a petition, more or less

in the form of a plaint, containing a list of facts that are necessary for

deciding the case. However, over the years, the scope of PIL has been

widened and now no particular format is required for filing the PIL. The

court can admit a PIL even if it is not made in the form of a formal plaint.

The Court can initiate a PIL even on receiving a letter addressed to the

Court whether with or without an affidavit. In the case of Shri Rama

Murthy  vs  State of Karnataka reported in 1997 II AD SC 1, a letter

written by a prisoner from the jail to the Chief Justice of India was treated

as PIL. The letter pointed out the horrible state of affairs in the prisons.

The matter assumed great importance concerning the rights of prisoners

and the delay in trial and various directions were issued by the Supreme

Court in this PIL. However, once a PIL has been filed, it can not be

subsequently withdrawn. The Court may proceed suo moto.
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These rules regarding the PIL have been enunciated by the Supreme court

to ensure that the PIL does not become the device to settle personal scores

and that the people who initiate the proceedings under a PIL do not have

any vested interests. If personal litigation is filed by someone under the

garb of public interest litigation, cost may be imposed on the person

instituting such litigation, as observed by the Supreme Court in Chhetriya

Pradushan  vs  State of U.P.  AIR 1990 SC 2060.

Most of the decisions concerning the environment and pollution have

been passed by the Supreme court in the PILs filed by the public spirited

people. Certain people are known for filing PILs in the public interest.

These include Mr. M.C.Mehta (who is a lawyer and has even won

Magsaysy Award for his remarkable work on environmental issues. It

was on the petition filed by him that the Supreme Court passed orders

regarding running of public transport on CNG, shifting of industries,

removal of industries from within a particular distance from Taj Mahal,

banning of parks for public functions, etc.),  Mr. H.D.Shourie who files

petitions under the banner of his society called Common Cause, Mr. Ashok

Aggarwal, Mr. Prashant Bhushan etc.

6.  Role of PIL in expanding scope of Article 21

The scope of article 21 of the Constitution of India has been expanded

very wide while deciding various landmark PILs decided by the Supreme

Court of India.

The Supreme Court has held that Fundamental rights can be enforced

even against private bodies and individuals. It has held that jurisdiction

enjoyed by Supreme Court under Article 32 is very wide. For the exercise

of this jurisdiction, it is not necessary that the person who is the victim of

violation of his fundamental rights should personally approach the court

as the court can itself take the cognizance of the matter and proceed suo

motu or on a petition of any public spiritied individual.

In recent time, the Supreme Court has expanded the scope of ‘right to

life’ envisaged under article 21. It has held that Right to Life does not

merely mean animal existence but means something more, namely, the

right to live with human dignity. Right to life includes all those aspects of

life which go to make a life meaningful, complete and worth living. See :

Francis Coralie  vs  Delhi Admn. AIR 1981 SC 746

Olga Tellis vs Bombay Municipal Corp. AIR 1986 SC 180

DTC vs DTC Mazdoor Congress AIR 1991 SC 101

Boddistwa Gautam vs Subhra Chakraborty AIR 1996 SC 922
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